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Statement by the
DSRSG to the
roundtable on
Implementation
of the ICC
statute in the
Afghan Legal
order. '/

M

[ want first of all to thank the Afg
professional Alliance for minority righ
for  organizing this  workshop
implementation of the ICC statute
Afghan legal order. =

After more than two decades of war
destruction the people and the gov
of Afghanistan are slowly and steadi
moving to overcome their past. When
many interests in the world rediscovere
Afghanistan in 2001, as it were b
accident, the state barely.. existed and
institutions whichi “should guarantee. the
rights of people were virtually- destroyed
or in the hands of those who cared little f
the rights of the people.

Thus the international community has-a

responsibility to assist the Afghans 10
rebuild their country and state, so that it is. I
~(CIDA) has funded the project.

In this respect, the role of civil society

accountable to its citizens, and thus create
a secure environment for people lead a
normal life.

The Bonn Agreement lays out in broad
terms the process of reform and institution
building designed to put Afghanistan back
on track.

It is a long and tedious process. The
people of this country are still waiting for
the rule of law to emerge by removing the
shadow of the gun. which, sadly, still
continues to overshadow the lives of
many. The issue of impunity for past as
well as present crimes is not yet being
addressed effectively. The impunity for
many people in Afghanistan is that the

past still continues to determine the

present without a qualitative break. Hence
the process of accountability and rule of
law are a prime concerns. Restoring
security remains at the top of every

N

Afghan’s wish list, and the
newly elected president and
the new_ cabinet cannot
a -not:to make progress
ds meeting the people’s
concern. -

ven (7) of the
states that: =
united . nations

nts, as well as
ational  treaties- to
h Afghan is signatory,
nd the universal declaration
f human rights shall be

rtant note here that
er signed-and ratified six
ICCPR,. CERD, CAT,
RC with its two optional
W and two optional protocols
re signed- during this interim
er Afghanistan had ratified the
e in  February 2003. the
it by the Afghan interim
nt to - ratify the above awas a
ome sign. .

m happy to inform you that already with

the support of the. office of the High

ommissioner for Human Rights, UNAMA and
UNDP, a project to build capacity in the

- ministry of foreign affairs to fulfil its treaty
reporting - obligations is underway. The

Canadian . international development ~Agency

becomes very important. It needs continuously
to bring awareness among the people of their
rights” and ensure that the state fulfils its
commitment its the people. implementation of
the constitution becomgs meaningful only when
the various arms of the state clearly understand
their gonstitutional obligations and parallely the
people at {arge become aware of their right to
assert themselves in a democratic manner to
hold those in authority accountable.

In this respect, it is heartening to see this
round table confabulation being by an NGO
and many of the members of key ministries, the
imiigrnational  community,  civil  society
organizations and academics, with a view to
strengthening the country’s legal norms by
bringing to bear the sprit of ICC.

On behalf of UN. I wish you success for a
productive roundtable discussion over the next
two days.

inter-state .



Morcover. States who are parties o the
Geneva Conventions (grave  breaches).  the
Torure Convention (torture as a “single”
crime). or the Convention on the Rights of the
Child (recruiting or using child soldiers) have
obligations under these treaties to provide for
domestic jurisdiction over the internationad
crimes defined under these treaties.

The implementation of the Rome Statute thus
provides a chance and opportunity o
strengthen the eriminal faw and enable the
own courts to effectively prosecute these most
SCTIOUS Crimes.

Questions to think about include for instance:

the form of legislation: amending
existing penal and procedural codes

(Switzerland), new specific law on ICC
crimes (NZ). a new International Crimes Code
(Germany) :

which international crimes: only the
ICC delinitions; adaptation to contemporary
customary international lTaw:  addition  of

international erimes under other treaties

modalitics ot jurisdiction: ¢.e. which
courts  will  be  competent: temporal
jurisdiction (only for future crimes or also
looking back (retrospective jurisdiction). how
far?)

general  principles  applicable 1o
international crimes: ¢.g. no immunity of
officials; military or civilian superiors have an

enhanced responsibility (may also incur
criminal  responsibility  for not preventing
crimes)

fair trial  standards.  protection  of
victims and witnesses. reparations etc.
Concluding Remarks
The Rome  Statute thus calls for

implementation with regard to 2 main areas:

1. cooperation with the ICC. and
2. provision of jurisdiction of domestic
courts over the [CC crimes.

There are many o ptions of how to go about
implementing the Rome Statute. Different
states have opted for different models. T heir
legislations may provide useful examples (see
e.g. www.legal coe.int/criminal/ice or
www.iccnow.org/resourcestools/ratimptoolkit.
huml). In the afternoon session. we will be
able to discuss in more detail ways to
implement the Statute.

In Rome. we had the vision that the atrocitics
of the ;?.',()”1 century must never happen again,
and that in the future. impunity would no
longer be acceptable. Victims must be given a
voice. accountability needs o be ensured.
Ellective implementation of the Rome Statute
will o contribute w0 these aims.

Tashakor




States usefully clarify prior to concrete
cooperation requests which procedures are
applicable and which authorities competent to
receive requests of cooperation and coordinate
the actions to be taken by different authorities.
Hindrances to effective cooperation may for
instance simply stem from the fact that
cooperation with a body like the ICC had not
been foreseen in the applicable laws.

2. Providing Domestic Jurisdiction over
ICC Crimes

Besides  the  implementation  of  their
cooperation obligations. States Parties should
incorporate the [CC crimes into their national
criminal law. even though the Rome Statute in
its operative part does not contain a formal
obligation to do so. These crimes are:

I. Genocide (Art. 6 Rome Statute:
essentially atrocities to destroy, in
whole or in part. a national, ethnical,
racial or religious group):

2. Crimes against humanity (Art. 7 Rome
Statute: essentially  widespread or
svstematic human rights violations);

3. War Crimes (Art. 8 Rome Statute:
criminalized violations of
internal  or  international
conflict)

armed

(In accordance with Art. 5 Rome Statute. the
Court will only be able to exercise jurisdiction
over the erime of aggression when the States
Partics have agreed on a definition and
accordingly amended the Rome Statute. )

The ICC neither is able nor has been created
to prosecute all perpetrators responsible for
genocide. crimes against humanity or war

crimes. Due to its limited resources. the 1CC

. . ) [
must focus on the main perpetrators and

the law of

systematic and/or large-scale atrocities. The
current [CC Prosccutor has confirmed that he
will focus only on the very worst perpetrators.
Thus. in each situation. at best a small number
of war criminals will be prosecuted by the

ICC.

As the Rome Statute makes clear. the
primary responsibility for investigating
and prosecuting genocide, crimes against
humanity and war crimes remains with
each State. States Parties thus should adopt
legislation to provide its domestic courts
with jurisdiction over the ICC erimes. The
Preamble of the Rome Statute also recalls
“that it is the duty of every State to exercise
its criminal jurisdiction over those responsible
for international crimes™.

Also, providing domestic jurisdiction may
permit the State Party to meet the test of the

complementarity principle: [ a State Party
is unable (or unwilling) to prosecute their own
nationals, it may otherwise have to surrender
“ts own nationals for prosccutions by the [CC.




Kabul, 21 December 2004

Michacl Cottier

Dircctorate of International Law
Swiss Department of Foreien Aflairs
michacl.cotuerdieda.admin.ch

toliech aueiinst

. deliveryy
Honorable Mr. Chairman.

I:xecllencies,
Ladies and Gentlemen,

Thank you for inviting me to this important
Round Table. It is indeed an honor for me o
share with you today reflections of how the
Rome Statute may be implemented and, in
particular. how 1t has been implemented in
Switzerland. We very much welcome this
Round Table. and the government of
Alghanistan is to be commended commitment
to implement the Rome Statute. I the Statute
v not implemented. its objectives and  the
people’s expectations towards the
International Criminal Court (ICC) hardly can
be met.

All of the currently 97 States Parties are or
have been confronted with the challenge of
implementing the Rome Statute. All over the
world, they are reviewing their national laws

to bc able to effectively cooperate with the -

ICC. Most of them also consider providing
domestic jurisdiction over the ICC crimés.

This is a promising momentum in the fight
against impunity for the most serious crimes
of genocide, crimes against humanity and war
crimes.

1. State
Cooperation

The success of
the 1CC
crucially
depends on the
effective
cooperation of
states, since the
Court has no international police force. The
[CC cannot itself arrest suspects or freeze
assets, and is far away from grave sites and
other evidence.

Accordingly. the Rome Statute establishes a
clear obligation of states to cooperate with
requests of the Court (Art. 86). and to
provide procedures under their national
law for all forms of cooperation provided
under the Statute (Art. 88).

To meet its obligations of cooperation. each
State Party needs to:

1. review its national law  and
procedures where they are conflicting
with or impairing effective
cooperation as required by the Rome
Statute. and

;2. :adopt new and amend existing
legislation, regulations and
procedures to comply with the

Statute’s requirements and to enable it
to effcctively cooperate.




and strengthen rule of law and international ~ 4. The Commission /Working Group should
standard in the country. The presentations and  be independent and have indcpendent
discussions mainly focused on Afghanistan’s sources of funding.

obligations as a founding member of the ICE: =

and asa State Party and ways to fulfill these ‘ Tlle : C.Iommlssxon. /Working  Groups
obligations. should include foreign experts, preferably

experts from [slamic countries, or experts
familiar with Islamic criminal laws, and
;'jlook at experiences and legislations of
_ other countries that have already

In the concluding session, the part1c1pants
unanimously agreed and recommended that th,
following initiatives should be 1mmed1ate]y

undertaken: L ~ implemented the ICC Statute.
1. A Commission/ Working Group should 6. To continue further vigorous, wide and
be formed in earnest composed of  extensive - public  information and
experts of the Ministry of Justice, =~ education campaigns on the ICC should,

Ministry of Foreign Affairs and. other
concerned government mstltutlons :
the Afghan civil sociéty.

The APAMR, because ofits deepa
long involvement in the ICC campaigns
in Afghanistan, should take necessary
initiatives to facilitate the formation of
the Commission/ Working Group. '

spec1a11y through televmons radios and

[\

The Commission / Working gl'Oiip <o Add: nbrth'west of Nadieia high School
should review and study Afghan . apartment No 2 opposite Emam Abuhanifa
Constitution and relevant laws with the .. Mosque karta-e-parwan Kabul AT ghanistan

(OS]

aim of drafting appropriate legislations ‘mail: apamrafg@yahoo.com Tel:0093-
and/or propose amendments to the laws . -~ 70016983,79301434.,0
to: :

a. Bring Afghan legal and judicial
system into line with the
standards and requirements of
the ICC Statute,

b. Facilitate fulfillment = of [ & .7
Afghanistan’s cooperation

obligations under the Statute,

¢. And extend the jurisdiction ef
the Afghan national courts to ..
prosecute the 1CC crimes.
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THE RESOLUTION OF ROUNDTARBLE
ON THE IMPLEMENTATION OF THE
ICC STATUTE

As a part of its continued campaign on the
International Criminal Court (ICC). the Afghan
Professionals Alliance for Minority Rights
(APAMR) organized a day of Roundtable on
the Implementation of the Statute of the ICC in
Afghanistan legal order, on 21 December
2004. The event was held at the Star Palace of
the Ministry of Foreign Affairs in Kabul and
organized in close collaboration with the
Ministry of Foreign Affairs and the Ministry of
Justice of the Islamic Republic of Afghanistan.
The Roundtable was followed by a two days of
National Seminar on 22 and 23 December on
the Strategies for Implementation of the ICC
Statute in Afghanistan.

High ranking Government leaders and officials

including the Honorable Deputy Minister of’

Foreign Aflairs Mr. Zalmai Aziz. Honorahle
Dr. Mohammad Qasim Hashimzai. Deputy

Minister of Justice, Honorable Professor
Suraiya Paikan, Deputy Minister of Higher
Education. Ms.Ameerah Haq Deputy Special
Representative of the UN secretary General for
Afghanistan, Ambassadors, senior diplomats
and representatives of foreign governments,

international experts on the ICC and
representatives from concerned ministries and
departments in provinces. members of
academic institutions, independent

commissions and human rights and civil
society groups participated in the Roundtable
and the Seminar.

The * guests, experts and participants
overwhelmingly  endorsed  Afghanistan’s
accession to the ICC in February 2003 as an
important step toward its commitment to end
pervasive culture of impunity, to create an
accountable. democratic. and just society. to
address its recent tragic history and to ensure





